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US Congress Affirms and Expands SEC’s Disgorgement
Authority in Annual Defense Spending Bill
The legislation — passed via the first congressional override of the Trump presidency —
extends the SEC’s ability to obtain disgorgement for violations of federal securities laws.
Key Points:
•
•

As amended, the Securities Exchange Act of 1934 now expressly authorizes the SEC to seek
disgorgement in both pending and future cases filed in federal district court.
After being limited to a five-year disgorgement period by a 2017 Supreme Court ruling (Kokesh v.
SEC), the SEC now may pursue disgorgement awards using an expanded 10-year limitations
period for certain scienter-based violations, and was granted a 10-year lookback period for other
forms of equitable relief in all cases.

On January 1, 2021, the US Congress overrode a presidential veto and passed the National Defense
Authorization Act (NDAA), an annual military spending bill that for year 2021 exceeds $740.5 billion and
1,400 pages. Buried near the end of this massive piece of funding legislation, Congress also expressly
granted the US Securities and Exchange Commission (SEC or Commission) the authority to seek
disgorgement for violations of federal securities laws, and doubled the statute of limitations for
disgorgement awards and other equitable remedies in certain fraud-based cases from five years to 10
years.

Background: Kokesh and Liu
Before these latest amendments, the Securities Exchange Act of 1934 (Exchange Act) did not expressly
authorize the SEC to seek, or federal courts to award, “disgorgement” of ill-gotten gains for securities
laws violations. Nonetheless, for nearly half a century, federal courts have allowed the SEC to pursue this
remedy as a form of “equitable relief” authorized by Section 21(d) of the Exchange Act. 1
A pair of recent Supreme Court decisions placed limits on the SEC’s authority to seek disgorgement as a
form of equitable relief. In 2017, the Court unanimously held in Kokesh v. SEC that a disgorgement order
in an SEC enforcement action constituted a “penalty” subject to the five-year limitations period applicable
to other civil penalties. 2 But as noted in Latham’s Client Alert discussing Kokesh, the Court expressly
declined to decide the antecedent question of whether the securities laws even authorized the SEC to
seek disgorgement in federal court actions in the first place. The Court considered that question last year,
Latham & Watkins operates worldwide as a limited liability partnership organized under the laws of the State of Delaware (USA) with affiliated limited liability partnerships conducting the practice in France, Hong
Kong, Italy, Singapore, and the United Kingdom and as an affiliated partnership conducting the practice in Japan. Latham & Watkins operates in South Korea as a Foreign Legal Consultant Office. Latham &
Watkins works in cooperation with the Law Office of Salman M. Al-Sudairi in the Kingdom of Saudi Arabia. Under New York’s Code of Professional Responsibility, portions of this communication contain attorney
advertising. Prior results do not guarantee a similar outcome. Results depend upon a variety of factors unique to each representation. Please direct all inquiries regarding our conduct under New York’s
Disciplinary Rules to Latham & Watkins LLP, 885 Third Avenue, New York, NY 10022-4834, Phone: +1.212.906.1200. © Copyright 2021 Latham & Watkins. All Rights Reserved.

holding in Liu v. SEC that the SEC may seek disgorgement as a form of “equitable relief” so long as the
remedy remains within “the bounds of traditional equity practice.” 3 As noted in Latham’s Client Alert
discussing Liu, the Court held that traditional equity practice circumscribed the SEC’s disgorgement
authority in three ways: (1) the SEC cannot pursue disgorgement from multiple wrongdoers under a jointand-several liability theory; (2) the amount of a disgorgement award must be limited to net profits, with all
legitimate expenses deducted; and (3) the disgorged funds generally must be returned to investors rather
than deposited into the US Treasury.
The SEC has been critical of these Supreme Court rulings, with the Director of the Division of
Enforcement counting them among the primary “challenges” faced by the agency in its enforcement
efforts, particularly with respect to the limitations period established in Kokesh. 4 Since the Kokesh
decision, SEC officials, including former SEC Chairman Jay Clayton, repeatedly urged Congress to
establish “reasonable” — but lengthier — “limitations periods” applicable to SEC disgorgement awards. 5
Previous attempts to amend the Exchange Act in light of Kokesh enjoyed bipartisan support but never
received a floor vote in the Senate. 6

NDAA Amendments to the Exchange Act
On January 1, 2021, Congress overrode a presidential veto for the first time during the Trump
Administration to pass the NDAA. 7 In Section 6501 of the NDAA, which was added to the bill in
conference committee after the NDAA had passed in both chambers, Congress appears to have finally
acceded to the SEC’s wishes. Indeed, Section 6501 — which at first may seem out of place in a defense
spending bill — is one of several measures added to the NDAA focused on criminal enforcement against
bad actors exploiting US financial systems. 8 Among the key changes to the SEC’s disgorgement
authority:
•

Section 6501 of the NDAA amends Section 21(d) of the Exchange Act so that it now expressly
authorizes the SEC, in actions filed in federal district court, to seek “disgorgement ... of any unjust
enrichment by the person who received such unjust enrichment as a result of [a] violation” of the
securities laws. 9 And unlike the Exchange Act’s provision for “equitable relief” analyzed in Liu, the
newly added disgorgement provision does not expressly require that the relief be “for the benefit of
investors.” 10

•

Section 6501 also prescribes extended limitations periods for disgorgement and other equitable relief.
The default limitations period for disgorgement is still five years, in accord with the limitations period
established in Kokesh. 11 But for any violation that requires the SEC to “establish[]” “scienter” —
including but not limited to violations of Section 10(b) of the Exchange Act, 12 Section 17(a)(1) of the
Securities Act of 1933, 13 and Section 206(1) of the Investment Advisers Act of 1940 14 — Congress
increased the limitations period for disgorgement to 10 years from the latest date of misconduct. 15
The extended 10-year limitations period also applies in both scienter and non-scienter actions with
respect to other “equitable remedies,” including injunctions and other sanctions such as industry bars
and suspensions. 16

•

Particularly relevant for multinational actors, the revised Exchange Act now tolls the disgorgement
and equitable relief statutes of limitations for periods of time spent by an offender outside of the
United States. 17

•

The amendments to the Exchange Act apply to “any [enforcement] action or proceeding that is
pending on, or commenced on or after, the date of [the NDAA’s] enactment.” 18
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Implications of the NDAA Amendments
The NDAA amendments may affect the Commission’s enforcement policies, as the expansions of the
Exchange Act provide a strong incentive for the SEC to prioritize scienter-based charges in federal court
so that it may take advantage of the lengthier limitations period for disgorgement. And the potential
financial impact of a 10-year lookback period will provide the Commission Staff with additional leverage in
negotiated resolutions.
The extended limitations period could also result in an increase in the amounts paid in negotiated
resolutions and litigated cases, as the doubled limitations period not only means more time during which
the SEC can seek disgorgement, but also more total disgorgement amounts — the SEC now has the
statutory authority to reach back and obtain a decade’s worth of ill-gotten gains.
Moreover, the extended limitations period may have the practical impact of extending the length of the
SEC’s investigations (which are already lengthy) without the time pressure of the five-year clock. As a
result, the SEC may seek tolling agreements less frequently. And non-US parties will likely be subject to
an even longer period for potential enforcement, as time outside of the United States does not accrue
toward the SEC’s statute of limitations period (whether it be the standard five-year or the extended 10year period).
This new legislation does not amend provisions of the securities laws enumerating the relief the SEC can
obtain in administrative actions and cease-and-desist proceedings; it affects only the remedies available
in actions brought in federal district court. But by expressly acknowledging the SEC’s authority to seek
industry suspensions and bars in federal court, the amendments could herald a change in SEC practice,
as the agency historically has obtained such relief through administrative proceedings.
The NDAA amendments also raise several questions that may provide fertile ground for future litigation:
•

As noted above, the new 10-year limitations period for disgorgement applies in actions where the
alleged conduct violates any “provision of the securities laws for which scienter must be
established.” 19 This is the first US Code provision to use the term “scienter” as part of the statutory
text, and it presumably carries the judicially devised definition most often applied in the Section 10(b)
context: “a mental state embracing intent to deceive, manipulate, or defraud.” 20 But the full scope of
this provision — and whether it will include securities laws requiring the SEC to show other mental
states, such as Section 30A of the Exchange Act, the anti-bribery provision of the Foreign Corrupt
Practices Act, which requires a showing of “corrupt[]” intent 21 — is unclear.

•

Whether and how the NDAA amendments will affect the three equitable limitations on disgorgement
authority set forth in Liu remains to be seen. The SEC may argue that Liu’s analysis no longer applies
now that the statute expressly authorizes disgorgement. But the statute does not define that term
beyond its reference to recovering “unjust enrichment,” 22 and as the Court noted in Liu, the term
“disgorgement” has generally been understood as an “equitable remedy” that reflects a “profits-based
measure of unjust enrichment,” “tethered to a wrongdoer’s net unlawful profits.” 23 Thus, while the
statute’s longstanding reference to “equitable relief” triggered the Court’s analysis of equitable
principles in Liu, the newly added statutory reference to “disgorgement” — also a term of art
“grounded in equity” — should trigger a similar analysis, with the “contours of that term” limited “by
longstanding principles of equity.” 24 Any effort by the SEC to evade Liu’s limitations on disgorgement
will therefore likely face strong arguments by defendants that the NDAA’s statutory amendments do
not materially change the legal standards applicable to SEC requests for disgorgement.
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•

Interested observers will be watching carefully to see how the SEC and courts will apply the new 10year limitations period to disgorge past profits in pending cases. As noted, the new limitations period
applies not only to future cases, but also to cases that are currently pending. The prospect of
retroactively applying this limitations period to disgorge profits earned a decade before the NDAA’s
passage could provide further reason for courts to preserve Liu’s equitable limitations. Those
limitations were animated in part by the Court’s effort to avoid “transform[ing]” disgorgement from an
equitable remedy “into a penalty” — indeed, the Court noted that the disgorgement order in Kokesh
constituted a “penalty” precisely because it “seemed to exceed the bounds of traditional equitable
principles.” 25 Because the “retroactive” imposition of a penalty “can raise serious constitutional
questions,” 26 courts may avoid those questions by retaining Liu’s limitations, thereby reducing the risk
that the disgorgement award might be viewed as a penalty.

Ultimately, by affirming the SEC’s disgorgement authority and extending its reach with a 10-year
limitations period, Congress has paved the way for lengthier investigations and larger disgorgement
awards. But the full impact of the NDAA amendments remains to be seen. The amendments not only
purport to expand the SEC’s options in enforcement cases but also raise several questions to be resolved
through litigation.
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