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AseraCare Ruling: FCA Is Not For Differing Medical Opinions
Law360, New York (April 5, 2016, 12:40 PM ET) -In a much-anticipated decision, Judge Karon O. Bowdre finally put the nail in
the coffin in the U.S. Department of Justice’s False Claims Act case against
long-term care provider AseraCare Inc. The government’s theory of fraud in
the case — like so many brought against hospice providers, skilled nursing
facilities and medical providers — was based entirely on a difference in
medical opinion between AseraCare’s treating providers and a DOJ expert.
The DOJ relied on its expert’s opinion to attempt to prove that AseraCare’s
certifications of eligibility for hospice care were “false” because the medical
records did not support “a life expectancy of 6 months or less if the terminal
illness runs its normal course.”[1] Wisely recognizing that such a difference of
opinion could not meet the FCA’s element of objective falsity, the court
issued a decision that may have a major impact on this critical area of FCA
jurisprudence.
On March 31, 2016, the court granted summary judgment to AseraCare
based on the government’s failure to prove falsity. This ruling was not
entirely surprising in light of the court’s rulings last fall, when Judge Bowdre
took the unusual step of declaring a mistrial based on her improper jury
instructions on falsity[2] and sua sponte reconsidering AseraCare’s summary
judgment motion. (See our previous Law360 Expert Analysis piece,
"AseraCare Is Now A Key Case For FCA Defendants.")

Anne Robinson

David Tolley

In dismissing the case, the court issued a carefully considered and emphatic
opinion that opened with a fitting quote from Pascal: “Contradiction is not a
sign of falsity, nor the lack of contradiction the sign of truth.”[3] The court
held that the government’s expert evidence amounted to a mere difference
in opinion, and that “contradiction based on clinical judgment or opinion
alone cannot constitute falsity under the FCA as a matter of law.”[4] In her
words, allowing an FCA plaintiff to prove falsity by presenting a mere
difference of opinion would “totally eradicate the clinical judgment required”
of certifying providers.[5]
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With this ruling, the Eleventh Circuit district courts join those in the Fifth,
Seventh and Ninth Circuits in holding that FCA plaintiffs — even in an
intervened case — cannot establish falsity by pointing to their expert’s differing interpretation of clinical
signs and symptoms as presented by a patient’s medical records.

Court’s Summary Judgment Ruling Is a Key Decision for Long-Term Care Providers Facing Enforcement
Actions
In recent years, long-term care providers have experienced a marked increase in enforcement actions.
FCA litigation and government investigations probing the medical necessity of treatment, allegations of
upcoding, and fair market value compensation in Stark or kickback cases are now commonplace. Many
of these cases rely extensively, and oftentimes exclusively, on experts who make findings or draw
conclusions that are inconsistent with those made by the treating physicians or other relevant
professionals.
The DOJ’s strategy of attempting to expand FCA enforcement beyond objective falsity and into the
realm of medical judgment has been widespread. For example, the DOJ recently intervened in three FCA
lawsuits against SavaSeniorCare LLC, which operates more than 200 skilled nursing facilities as one of
the nation’s largest long-term care providers. The DOJ’s case against Sava, in which it alleged that Sava
knowingly and routinely submitted Medicare claims for medically unnecessary rehabilitation therapy
services, is premised on the government’s disagreement with the patients’ treating physicians and Sava
clinicians regarding what rehabilitation treatments should have been provided and for how long.[6] And
the Sava consolidated cases are only the latest in a string of high-profile nationwide FCA suits the DOJ is
pursuing against large nursing home corporations, such as HCA ManorCare and LifeCare Centers, using
this same strategy of offering a different medical opinion as to lengths of stay or therapy minutes.[7]
The DOJ has also targeted other hospice centers in addition to AseraCare: In 2014, for example, the DOJ
partially intervened against Evercare Hospice and Palliative Care alleging that Evercare submitted claims
for medically unnecessary hospice services because, based on a post hoc review, the medical records did
not “support” the physician’s medical prognosis of terminal illness.[8] In each of these cases (except
Sava, where the court has not yet ruled), the courts rejected motions to dismiss arguing that a
difference in medical opinion is not enough to prove falsity under the FCA.[9]
Given the DOJ’s track record on this issue at the pleading stage, the AseraCare court’s holding that “the
opinion of one medical expert alone cannot prove falsity”[10] is that much more significant. The
AseraCare court recognized — even after hearing the entirety of the government’s evidence during a
two-month bifurcated trial — that the government’s case “boils down to conflicting views of physicians
about whether the medical records support AseraCare’s certifications that the patients at issue were
eligible for hospice care.”[11] The court held that to survive summary judgment dismissal, an FCA
plaintiff must “‘direct the court to admissible, objective evidence ... other than [a medical expert’s]
testimony, that would prove falsity and show that the Government presented more evidence than
merely a difference of opinion to which reasonable minds could differ.”[12]
After hearing the government’s evidence and “careful[ly] review[ing]” the government’s briefing on the
issue, the court concluded that the government “failed to point the court to any admissible evidence to
prove falsity other than Dr. Liao’s opinion that the medical records for the 123 patients at issue did not
support the Certifications of Terminal Illness.”[13] The government’s briefing pointed to information
separate and apart from its expert’s testimony: patients’ medical records, local coverage determinations
and hospice guidelines.[14] But the court found this evidence insufficient as none of it was “objective
evidence of falsity” because “AseraCare’s medical experts, as well as the certifying physicians, also
reviewed the same medical records and found that they did support the [certifications] of the patients
at issue.”[15]

The court wisely cautioned: “If the court were to find that all the Government needed to prove falsity in
hospice provider case was one medical expert who reviewed the medical records and disagreed with the
certifying physician, hospice providers would be subject to potential FCA liability any time the
Government could find a medical expert who disagreed with the certifying physician’s clinical judgment.
The court refuses to go down that road.”[16] Other courts hearing FCA cases premised on nothing more
than a difference in clinical judgment should heed Judge Bowdre’s thoughtful warning. The FCA is not
meant to function as a “federal malpractice statute”[17] where any question regarding a health care
provider’s judgment constitutes a viable FCA claim.
Repercussions Beyond Long-Term Care Cases
The reasoning and holding of AseraCare carries implications for FCA cases far beyond long-term care.
Health care providers face a variety of enforcement actions premised on a “battle of the experts” as to
whether a particular procedure, measure of compensation or medical decision is supported by a medical
record or otherwise justified. For example, government regulators have signaled recently that they are
bringing renewed scrutiny to the financial relationships between health care industry members
(providers, suppliers, etc.) and physicians.[18] In FCA cases focused on financial relationships, the
government often attacks purported fair market value compensation arrangements by soliciting expert
opinions that differ from those obtained by the participants in the financial arrangement. Defendants in
these cases should utilize AseraCare to urge courts that the FCA requires plaintiffs to do more than hire
an expert.
Particularly if affirmed by the Eleventh Circuit Court of Appeals, the AseraCare court’s sound reasoning
should reverberate beyond the health care world. FCA cases, regardless of the alleged violation, require
an “objective falsehood” — rather than a difference of opinion. See, e.g., United States ex rel. Morton v.
A Plus Benefits, Inc., 139 Fed. Appx. 980, 983 (10th Cir. 2005) (“We agree that liability under the FCA
must be predicated on an objectively verifiable fact.”); United States v. Southland Mgmt. Corp., 326 F.3d
669, 675 (5th Cir. 2003) (en banc) (warning against basing FCA liability on a subjective assessment of
whether living conditions are “decent, safe, and sanitary”); United States ex rel. Wang v. FMC Corp., 975
F.2d 1412, 1421 (9th Cir. 1992) (“The phrase ‘known to be false’…does not mean ‘scientifically untrue’; it
means ‘a lie.’”); Boisjoly v. Morton Thiokol, Inc., 706 F. Supp. 795, 810 (D. Utah 1988) (holding that “an
engineering judgment and recommendation to NASA in regard to the implication of launching at
temperatures colder than previously experienced ... [is] not a statement of fact that can be said to be
true or false, and thus cannot form the basis of an FCA claim”).
This limiting principle is reinforced by the holding in AseraCare. The court’s refusal to “go down the
road” of subjecting defendants to potential FCA liability without objective falsity should make it more
difficult for FCA plaintiffs to survive summary judgment when merely offering an expert’s differing
medical or scientific opinion.
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