CORONAVIRUS (COVID-19)
LEGAL IMPLICATIONS FOR CONTRACTS
The analysis below sets out the relevant considerations from a Spanish law perspective
Does the contract contain a force majeure or
a rebus sic stantibus clause?

NO

Does the force majeure or rebus sic stantibus
clause expressly refer to: epidemic, pandemic,
or contagious disease?

Invoke a force majeure
event under Article 1105
of the Spanish Civil Code

Force majeure event (not
applicable to monetary obligations)
Is it possible to argue (based on the
factual background) that the
performance of the contract has been
rendered impossible due to an
exterior and irresistible event which
was unforeseeable by the parties
when they enteredinto the contract?
To apply a force majeure event under
Article 1105 of the Spanish Civil
Code, the following should be
analyzed:


Two cumulative conditions must
be met: unforeseeable and
inevitability, the proof of which is
provided by the person invoking
the force majeure event in their
favor.



The force majeure event must be
subsequent to the execution of
the contract and entirely
unrelated to the party alleging it.



There must be a total absence of
fault on the part of the party
invoking the force majeure event.



In order to assess whether or not
a force majeure event has
occurred, the circumstances must
be reasonably unforeseeable.



YES

Consider the following options:

Potential applicability of rebus sic
stantibus clause to amend
monetary obligations

NO

YES

Is it possible to argue (based on the
factual background) that performance
of the contract has been rendered
extremely expensive — for a party
which has not acknowledged such risk
— due to a change in circumstances
which was unforeseeable by the
parties when they enteredinto the
contract.

Does it refer to a
government
intervention / changes
in government policy?

Consider the following practicalities if
relying on a force majeure or rebus
sic stantibus clause:



The two main requirements are:
(i) unpredictability/unforeseeable;
and (ii) excessive hardship in the
performance of contractual
obligations, which is often
characterized as a breach of the
equivalence of the parties'
considerations.

Consider the facts
being relied upon to
engage such wording

NO

YES



What notices have to be given to
obtain protection under these
clauses?



What is the scope/effect of the
protection given by the clauses?



Whether triggering these clauses
will lead to any long-term
disadvantages to your business,
e.g., cash-flow problems.



What is the mechanism to
resolve disputes around whether
these clauses have been validly
invoked?



Collect documentary evidence:
(i) in support of the occurrence of
any force majeure event;
(ii) as to how the force majeure
event has caused interruption to
the performance of the contract;
(iii) as to how the party invoking
the force majeure event has
adopted measures to mitigate the
damages caused as a result of
the force majeure event; and (iv)
the ongoing impact of force
majeure event or hardship.



Force majeure clauses shall be
construed in light of the will of the
contracting parties,
circumstances and the rest of the
contract’s provisions.



Closely monitor the development
of COVID-19.

Is there any
application or “catchall” wording which
might assist?
Consider the facts
being relied upon to
engage such wording

Finally, anyone who intends to
use the force majeure event to
release itself from its obligations
under the contract must act in
good faith and take all necessary
steps to mitigate the harmful
effects of such event.

Review applicable insurance policies.

None of these remedies are straightforward to establish, and so the risk of unsuccessfully asserting these remedies should be
carefully considered, especially given that doing so might put a party in breach of contract, thereby giving its counterparty a right to
claim damages or terminate the contract.
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