Latham & Watkins Antitrust & Competition Practice

August 29, 2016 | Number 2000

Private Antitrust Damage Actions in China: An Emerging
Force?
China has emerged as a global power in merger review with surprising speed. Does the
surge in private antitrust litigation suggest a similar pattern?

Introduction
This Client Alert provides a general description of the private antitrust litigation regime in China, now
1
coming to life pursuant to Article 50 of the Chinese Antimonopoly Law (AML), and other related Chinese
laws. We identify a variety of issues already encountered and others that have yet to be raised in the
private antitrust litigation process. Antitrust actions are generally subject to the same procedural rules that
apply to other types of civil litigation in China, although antitrust proceedings have some unique aspects
as well. These include the identity of the courts having jurisdiction to hear such suits, the use of experts,
the interaction between court litigation and administrative enforcement procedures, relationship to
intellectual property (IP) litigation, and the possibility for private claimants to obtain injunctions or forms of
collective redress through “public interest” litigation.
As might be expected, answers to the broader questions about the future character and impact of private
antitrust litigation in China have yet to emerge. But clearly the raw materials for an active legal arena are
in place, an idea Chinese companies, customers, consumers and their counsel are beginning to discover.
Local interest in the AML is developing in parallel with a global movement to bring American-style
enforcement devices — including criminal enforcement, leniency programs and collective private damage
actions — to the 100-plus jurisdictions that have joined the global antitrust community in the last quartercentury. So China now stands on the threshold of a new era of private enforcement, with many issues yet
to resolve and various paths yet to explore. The possibility that private antitrust litigation will emerge as a
significant phenomenon of the Chinese legal system is distinctly evident.

Background
The use of private treble-damage actions as an antitrust remedy dates at least to the English Statute of
2
Monopolies (1623). The United States’ first federal antitrust statute, the Sherman Act of 1890, also
adopted the device. After World War II, US federal courts became increasingly receptive to numerous
forms of private civil litigation with the adoption of notice pleading, liberal pre-trial discovery and opt-out
class actions, among other plaintiff-friendly features. In addition, thanks to mandatory treble-damage
awards, one-way fee-shifting in favor of successful plaintiffs, and ultra-low standards for proof of
damages, private antitrust litigation eventually assumed unique importance in the federal system. This
type of litigation is still a mainstay of US civil litigation practice, despite some mollifying reforms in recent
decades.
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Major substantive and procedural reforms of US antitrust began in the mid-1970s and continued until the
start of the present Administration. Complaints must now pass a “plausibility” test, experts must pass
through pseudo-science detectors before appearing at trial, and per se short-cuts to assessing
competitive effect — which had become pervasive by 1972 — are now virtually abolished aside from
naked hard-core cartels. Although these extensive reforms may somewhat soften the impact of private
antitrust litigation, treble-damage antitrust cases (including class actions) still feature multi-year legal
tournaments involving scores of lawyers on each side and nine- and even 10-figure damage awards.
Such litigation remains an everyday feature of American antitrust practice.
Will private antitrust litigation assume any such role in the still-young antitrust regime that is emerging in
3
China? The Chinese Antimonopoly Law (AML), which entered into force less than 10 years ago (on
August 1, 2008), has already made a noteworthy impact on global commerce. The mandatory pre-merger
review system has become a formidable hurdle for numerous global structural transactions that trigger
Chinese notification. The AML is now being applied with increasing frequency to suspected cartel activity
and other anti-competitive agreements, as well as dominance-abusing unilateral action — the same full
range of business conduct usually addressed under other antitrust systems. The AML also has a limited,
but potentially broad-ranging, set of enforcement provisions whose practical impact is just beginning to
emerge. Among these is Article 50 of the AML, providing civil liability for those whose conduct in violation
of the AML causes others to suffer losses. Reflecting the AML’s broadening reach, the number of private
4
antitrust cases has surged from just 10 between 2008 and 2009, to 156 in 2015.

General Legal Framework
The People’s Court System in China
Understanding China’s court system is an important step toward obtaining a basic grasp of private
antitrust litigation in China. Chinese courts (generally referred to as the People’s Courts) are created to
parallel the structure of China’s administrative regions and are organized at four hierarchical levels.
Starting from the lowest level, these include:
•

The Basic People’s Courts (districts, counties and townships)

•

The Intermediate People’s Courts (medium and large cities and autonomous prefectures)

•

The High People’s Courts (for 22 provinces, five autonomous regions, and four municipalities directly
under the control of the Central Government)

•

The Supreme People’s Court (SPC) in Beijing.

5

There are also special courts which handle maritime, military, railway transportation and IP rights matters.
All courts, including the SPC, have first instance jurisdiction depending on the amount of money in
dispute or the nature of the case.
There are typically several divisions within each People’s Court, such as civil, economic, criminal,
administrative and enforcement divisions. Each People’s Court has one president and several vicepresidents, while a division has one chief and several associate chiefs. Each People’s Court also has a
judicial committee comprised of the president, division chiefs and experienced judges. The judicial
committee is responsible for discussing important or difficult cases, and providing direction concerning
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other judicial matters. The judges and panels of a People’s Court follow the direction of its judicial
committee.
Unlike the district courts in the United States, where proceedings are almost always conducted under the
supervision of a single judge, Chinese courts function through judicial panels containing at least three
members. Moreover, the judicial panels frequently interact with other members of the court, especially the
judicial committee. Chinese judicial proceedings are therefore imbued with a degree of collective
authority.

Laws Governing Private Antitrust Litigation in China
China is a civil law jurisdiction, in which the primary source of law include the legal codes specifying
matters that can be brought before a court and the applicable procedures. The legal basis for private
antitrust litigation is Article 50 of the AML. Article 50 provides that a party that engages in monopolistic
6
conduct causing others to suffer losses therefrom shall assume civil liability pursuant to the law. This is
the only provision of the AML that explicitly addresses private antitrust litigation.
The People’s Court adjudicates cases according to:
•

Statutes promulgated by China’s Congress or its Standing Committee

•

Regulations issued by the State Council or by the People’s Congresses at provincial levels

•

Judicial interpretations issued by the SPC

Currently, the two sets of substantive antitrust laws binding on the People’s Court are the AML and
Provisions of the State Council on the Standard for Declaration of Concentration of Business Operators.
The People’s Court will also, at its own discretion, refer to the various antitrust guidelines issued by the
State Council and the regulations issued by ministry-level antitrust agencies, such as the National
Development and Reform Commission (NDRC), the State Administration for Industry & Commerce
(SAIC), and the Ministry of Commerce (MOFCOM). Other substantive laws and regulations may also be
7
relevant to antitrust disputes.
The procedural laws governing private antitrust litigation include the Civil Procedure Law of the People’s
8
Republic of China (Civil Procedure Law) and relevant judicial interpretations issued by the SPC,
9
including the Anti-Monopoly Judicial Interpretation issued in 2012 (Anti-Monopoly Interpretation) , Civil
Procedure Law Judicial Interpretation, and other judicial interpretations on procedural matters such as
10
evidence, settlement and trial supervision.
In addition, People’s Courts throughout the country must adjudicate cases consistent with certain cases
the SPC has designated as “guiding cases.” Since 2011, the SPC has designated more than 50 cases to
11
be guiding cases. Courts must include guiding cases in their legal analysis and explain whether and
how the applicable guiding case is relevant to the case at hand, particularly if a party in litigation refers to
12
a guiding case in its legal argument. As of June 2016, the courts have not designated any antitrust
matters as guiding cases. Nevertheless, the issuance of guiding cases suggests that precedents,
particularly those issued by higher courts, play an important role in civil litigation in China, despite the fact
that China is a civil law jurisdiction.
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Substantive Scope of Private Antitrust Litigation
The AML defines three distinct categories of illegal “monopolistic conduct”: (i) monopoly agreements
between business operators, (ii) abuse of dominant market position by a business operator, or (iii)
concentration of business operators that has had or may have the effect of eliminating or restricting
13
competition. According to the Anti-Monopoly Interpretation, private antitrust litigation may be based on
14
any of these forms of monopolistic conduct.
Most private antitrust lawsuits brought in China involve claims of abuse of dominant position. There have
been fewer cases regarding monopoly agreements or concentration of business operators.
A large percentage of cases regarding abuse of dominant position were brought by individual consumers
or private enterprises against large state-owned companies in the telecommunication, transportation,
energy or public utility industries. These cases sometimes involved abuse of administrative power claims
15
pursuant to Chapter 5 of the AML. Only a few cases were brought against private companies, including
16
17
Huawei v. IDC and Qihoo 360 v. Tencent. In some cases, plaintiffs have also filed a lawsuit to confirm
the legitimacy of their conduct. For example, in June 2016, Qualcomm filed a complaint against Meizu in
the Beijing IPC, requesting a ruling that the terms of a patent license that Qualcomm offered to Meizu,
comply with the AML and with Qualcomm’s fair, reasonable and non-discriminatory licensing
18
obligations.
A limited number of cases have involved cartel agreements. These cases may involve unlawful behavior
of industry associations or bid-rigging. Private antitrust cases involving vertical agreements are rare in
China — Beijing Ruibang Yonghe Technology & Trade Co., Ltd. v. Johnson & Johnson is the most well19
known and thoroughly reviewed antitrust litigation based on vertical agreements to date.
Private antitrust cases can also be categorized into tort or contract cases based on the plaintiffs’ choice of
20
claims at the time of initiating their lawsuits. In addition, defendants in contract litigation may use the
AML as a defense or counterclaim, alleging that the contracts have violated the AML and are therefore
not enforceable.

Procedural Aspects of Private antitrust Litigation in China
Jurisdiction over Private Antitrust Litigation
Intermediate People’s Courts (ICs), which handle relevant important local cases in the first instance and
hear appeal cases from the Basic People’s Courts, have first instance jurisdiction in private antitrust
matters. The rationale for giving first instance jurisdiction to appellate level courts was that many private
antitrust cases are highly specialized and complex in nature. ICs with first instance jurisdiction over
private antitrust cases include those in capital cities of provinces and autonomous regions, as well as
municipalities directly under the central government. The SPC may also grant first instance jurisdiction to
other ICs it chooses.
Separately, in 2014, China established Intellectual Property Courts (IPCs) in Beijing, Shanghai and
Guangzhou. These three IPCs are responsible at first instance for private antitrust litigation within their
21
respective geographic jurisdictions. Theoretically, the SPC may also grant permission for a Basic
People’s Court to hear private antitrust litigation. To date, however, the SPC has not done so. In practice,
some private antitrust litigation may originally be accepted by a Basic People’s Court, and then moved to
an IC that has jurisdiction.
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Jurisdiction Over Concurrent Torts and Contracts Claims
The Anti-Monopoly Interpretation provides that private antitrust disputes include both tort and contract
22
claims. As a result, private antitrust lawsuits are subject to the territorial jurisdiction in accordance with
23
the Civil Procedure Law, and parties are often unable to contract around that jurisdiction.
Under the Civil Procedure Law, a lawsuit based on a contract claim is subject to the jurisdiction of the
24
People’s Court in the place where the defendant has its domicile or where the contract is performed.
The Civil Procedure Law further provides that the parties to a contract may agree to the jurisdiction of the
People’s Court in the place where either party is domiciled, where the contract is performed or signed, or
where the object of the action is located, if the agreed-upon jurisdiction is consistent with the level of court
25
designated by law, and with any exclusive jurisdiction that may exist.
A litigation brought on a tortious act is subject to the jurisdiction of the People’s Court in the place where
26
the tort is committed or where the defendant has its domicile. If a private antitrust lawsuit is based on a
tort claim that arises in a particular region, the court in that region has jurisdiction even if the contract
between the parties designates another regional court, or a court outside of China, for dispute resolution.
For example, the SPC recently intervened in Shenzhen Mindray v. US Masimo Corporation. In Shenzhen
Mindray, the purchasing and licensing agreement between the parties provided that any dispute arising
from their agreement was subject to the jurisdiction of a California court. However, Shenzhen
Intermediate Court ruled that Chinese courts had jurisdiction over the tort aspects of the antitrust
litigation. The Guangdong High Court reversed, but the SPC reversed again, confirming the lower court’s
ruling. The SPC held that the AML provides jurisdiction for Chinese courts if the alleged torts could affect
the Chinese market. Similarly, in ZTE Corporation v. Vringo, the Guangdong High Court ruled that the
plaintiff’s domicile (Shenzhen) was the proper venue and rejected the defendant’s attempt to dismiss the
27
case or move the case to Beijing.
Transfer Jurisdiction
According to the Anti-Monopoly Interpretation, if a civil dispute did not include antitrust claims when it was
docketed, but evidence of monopolistic conduct surfaces in the course of the litigation, and the court does
not have jurisdiction over antitrust cases (i.e., Basic People’s Courts), the court must transfer the case to
28
another court that has jurisdiction over antitrust matters. In order to prevent parties from abusing the
system by presenting an antitrust defense or counterclaim for delay, the People’s Court reviews the case
29
to see whether there is evidence to support the antitrust allegation. In general, the cause of the litigation
as alleged by the plaintiff determines the nature of such litigation. For instance, in a case brought by a
consumer named Jiao Jing against China Unicom’s Beijing branch, the consumer relied on the Consumer
Protection Law as the basis for calculating damages. China Unicom argued that the case had to be
moved to a different court because the proper legal basis for calculating damages was the AML. The
People’s Court found, however, that using another law for the damages calculation did not change the
30
nature of the cause of this litigation, and rejected the defendant’s objection to jurisdiction.
If two or more plaintiffs have respectively filed lawsuits for the same monopolistic conduct with different
31
People’s Courts with jurisdiction, the court in which the case was docketed earliest has jurisdiction.

Plaintiff’s Standing to Sue
According to the Civil Procedure Law, plaintiffs must satisfy the following conditions in order to bring a
civil litigation (including antitrust litigation):
•

Plaintiff has a direct interest in the case
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•

There is a definite defendant

•

There are specific claims, facts, and causes for the litigation

•

The litigation is within the scope of acceptance for civil actions by the People’s Court and under the
32
jurisdiction of the People’s Court where the litigation is brought

Whether the plaintiff has a direct interest is the primary standard for standing to sue. Article 50 of the AML
imposes civil liability on business operators that engage in monopolistic conduct causing others to suffer
losses therefrom. Thus, the key factors for standing are whether the plaintiff has suffered losses and
whether such losses were caused by the defendant. For instance, if a cartel agreement among
manufacturers resulted in a price increase, and retailers passed the mark-up to consumers, the
consumers suffered harm caused by the cartel and therefore may initiate private antitrust litigation against
the manufacturers.
In contrast, under US federal antitrust laws, only the retailers would be able to bring a claim for damages
in this scenario. The standing requirements under US antitrust laws are also narrower — a plaintiff must
not only show losses caused by an antitrust violation, but also that the losses were an “antitrust injury,”
33
i.e., an injury of the type antitrust laws were intended to prevent. With certain exceptions, the indirect
purchaser is not considered to have suffered an antitrust injury and therefore may only seek injunctive
34
relief, even where the retailer passed on the full amount of the overcharge to the consumer.
Although the Civil Procedure Law provides for a collective litigation mechanism similar to the class actions
35
commonly seen in the United States, the use of the Chinese collective lawsuits (or class actions) is an
36
exceptional rather than a generally accessible legal action. China did not have any laws regulating or
addressing public interest litigation until 2012, when the revised Civil Procedure Law came into effect.
The Civil Procedure Law provides that if environmental pollution occurs or other acts impairing the public
interests are committed, “relevant organizations” may bring actions to the People’s Court on behalf of
37
consumers. Thus, if a group of consumers suffered losses caused by monopolistic conduct, China
38
Consumers Association may bring private antitrust litigation on behalf of the consumers. To date, there
has not been an antitrust class action or a public interest litigation in China.

Interaction Between Administrative Investigation And Civil Litigation
The AML establishes parallel law enforcement mechanisms: administrative enforcement and civil
litigation. Under the Anti-Monopoly Interpretation, courts are required to accept private antitrust cases
even if no administrative investigation has commenced or after the investigation is complete, so long as
39
other requirements for jurisdiction are satisfied. However, the Anti-Monopoly Interpretation does not
explain whether the People’s Courts are required to accept a case during an ongoing administrative
investigation, and no case has considered this point. As a result, whether a People’s Court would accept
cases under such circumstances remains unclear. In practice, it would not be surprising if the People’s
Court consulted the administrative agency to get more information before accepting the case, or, if the
court has already accepted the case, consulted the agency before rendering its decision.
Huawei v. IDC provides an example of how IP litigation, antitrust litigation and administrative investigation
may affect or trigger one another. In July 2011, IDC brought an action against Huawei for alleged IP
infringement before the United States International Trade Commission (ITC) and the United States District
Court for Delaware. A few months later, Huawei filed two lawsuits against IDC in the Shenzhen
Intermediate People’s Court, alleging abuse of dominant position by IDC. In February 2013, Shenzhen
Intermediate Court decided in Huawei’s favor. Four months later, the NDRC started to investigate IDC
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based on Huawei’s complaint, while the parties’ appeal to the Guangdong High Court was pending. The
NDRC eventually concluded its investigation by entering into a settlement.
In the United States, government enforcement actions also influence private civil actions, albeit in
different ways than what is observed in the Chinese system. The Federal Trade Commission (FTC)
enforces federal antitrust law through administrative and civil judicial proceedings, while the Department
40
of Justice (DOJ)’s Antitrust Division has authority to seek criminal and civil remedies. It has become
typical for the announcement of an investigation by either agency to trigger an immediate barrage of
private antitrust claims (characteristically styled as class actions) seeking treble damages. Private actions
may run parallel to government proceedings, although a private litigant may benefit from waiting to pursue
claims until government proceedings have progressed. Although files and documents collected during
government investigations are generally protected from disclosure, public trial records can be used as a
roadmap for plaintiffs to locate evidence that can be obtained through discovery. Further, a final judgment
entered against a defendant in either a criminal or civil government proceeding constitutes prima facie
41
evidence against the defendant in a subsequent civil proceeding. So far, similar patterns have rarely
been observed in China.
One of the rare examples of an administrative enforcement action triggering civil litigation in China is the
Junwei Tian v. Beijing Carrefour Shuangjing Store and Abbott Shanghai case. After the NDRC issued its
decision finding unlawful vertical agreements by several infant formula suppliers, a consumer brought a
litigation against one of those suppliers, including Abbott, for damages. A dispute regarding the
42
defendants’ objection to jurisdiction lasted nearly one year and the litigation is still pending. One likely
explanation for the rarity of “piggy-back” civil litigation in China is the lack of either well-established class
43
action mechanisms, treble damages or the one-way fee-shifting rule. All of these mechanisms are, of
course, typical of US treble-damage litigation. These mechanisms were provided in the US antitrust laws
in a conscious attempt to supplement government enforcement through the actions of “private attorneys
general,” but no such similar concept exists in the history of the AML.

Remedies: Monetary Damages vs. Injunctions
The damages allowed in antitrust actions are limited to actual loss, and multiple damages are not
available under the AML. In addition to damages, the People’s Court may order a defendant to pay the
plaintiff reasonable costs for investigating and stopping the infringement, including attorney’s fees.
However, under the Anti-Monopoly Interpretation, the period of limitation of actions for claiming the
damages arising from monopolistic practice is limited to two years, commencing from the date on which
the plaintiff knows or should know that its rights and interests were infringed. If the monopolistic practice
continued for more than two years by the time the plaintiff filed an action in court and the defendant raised
the limitation period in the defense, the damages are limited to two years from the date the plaintiff filed
the action.
US federal law entitles both government enforcement agencies and private plaintiffs to seek injunctive
44
relief. Courts sometimes grant creative and novel injunctive remedies, which can include both structural
and behavioral remedies. Most private plaintiffs, however, are focused on obtaining treble damages.
To date, injunctions have not been widely used in China outside the context of intellectual property
litigation. Under a recently added provision in the Civil Procedure Law, a People’s Court may grant an
injunction with or without the request of a party if the execution of a judgment becomes difficult, damage
45
has been caused because of the acts of one party, or for other reasons the court deems appropriate.
Article 50 of the AML does not limit the types of remedies for injuries arising out of monopolistic
46
conduct. Similarly, the Anti-Monopoly Interpretation allows the People’s Court to order the defendant to
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47

cease infringement, compensate for losses, or otherwise assume civil liability in accordance with laws.
48
Thus, the various kinds of civil damages provided in the General Principles of Civil Law, the Tort Liability
Law and the Contract Law are all applicable in private antitrust litigations.
While not a traditional civil remedy in China, injunctions have been seen in the antitrust context. For
example, ruling on an abuse of dominance case that YingDing brought against Sinopec, the first instance
court, Kunming Intermediate Court, ordered Sinopec to accept YingDing’s biofuel products into Sinopec’s
49
distribution network within 30 days of the decision.
Discovery
Although China has a mechanism of exchanging evidence before trial, this process is not comparable to
discovery in the United States, which is often a “sprawling, costly, and hugely time-consuming
50
undertaking” particularly in the context of antitrust litigation. First, exchanging evidence before trial is not
a commonly adopted procedure in all cases. According to the SPC’s Interpretation on Evidence, only
complicated and important cases need to go through the process of exchanging evidence. In other cases,
per request by the parties, the People’s Court may arrange the evidence exchange meetings (normally
51
only one or two) for the parties before trial. Second, the judge, rather than the parties, controls the
various aspects of the exchange process.
If a party cannot submit evidence within the time period specified by the People’s Court, the party must
submit a request for late submission of evidence to the court based on reasonable grounds. The Civil
Procedure Law allows evidence to be preserved at the request of a party when there is a likelihood that
evidence may cease to exist or be lost or difficult to obtain later on. The People’s Court can also take
measures to preserve such evidence on its own initiative or require parties to appear in person for
questioning on the relevant facts of a case.
Whether documents provided to administrative agencies in the course of an investigation are admissible
evidence in a private antitrust lawsuit remains unclear. The Draft Guideline on Leniency Policies in
52
Horizontal Monopoly Agreement Cases issued by the NDRC (Draft Leniency Guidelines) provides that
administrative agencies maintain the confidentiality of all documents or information received in the course
53
of the leniency program, except as otherwise required by law. However, the Draft Leniency Guidelines,
issued by the State Council, are not binding on the People’s Court. In practice, the administrative
agencies may be required to coordinate with the SPC or ask the SPC to issue a judicial interpretation on
the confidentiality of leniency-related documents.
Burden of Proof
As in the United States, the Civil Procedural Law of China also places the burden of proof upon the
claimant, and the same applies in antitrust cases. The plaintiff must prove all the substantive elements of
the alleged violation (e.g., the market dominant position of the defendant, the defendant’s monopolistic
conduct, the anticompetitive effects, the causal connection between the violation and the injury to the
plaintiff, and any other elements required by the AML). Although the AML provides a rebuttable
presumption that an enterprise with 50% or greater market share would be in a dominant position, it is still
difficult for the plaintiff to win an abuse of dominance case if the relevant markets are difficult to identify,
54
or to challenge successfully the defendant’s justifications for its conduct.
In certain cases, market dominant position may be presumed until rebutted when a party is alleged to
hold particular patents (such as a standard essential patent) or other exclusive rights. The defendant
would want to affirmatively prove its asserted defense, such as smaller market share and lack of effect on
competition. Each party in the litigation generally needs to prepare and present a significant amount of
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evidence, even though there are no discovery proceedings similar to those available in the United States
that would allow a party to obtain such evidence from the opposing party before trial.

Use of Dispositive Motions
Because trials in the United States characteristically require enormous expenditures of resources,
defendants in civil litigation frequently challenge the plaintiffs’ claims by filing dispositive motions, such as
motions to dismiss or motions for summary judgment. This strategy is particularly common in the context
of antitrust cases, the vast majority of which are filed as purported class actions. Many cases settle
following disposition of such motions before trial. In this regard, China is very different from the United
States: the Civil Procedure Law of China does not recognize the use of dispositive motions, and as a
result such motions are not used in Chinese civil litigation.
All civil litigation in China is governed by the general procedure as provided in the Civil Procedure Law of
China, with the exception of certain simple cases which can be reviewed by summary procedure at the
Basic People’s Court. As Basic People’s Courts typically do not have jurisdiction over private antitrust
litigations (unless approved by the SPC) and because private antitrust litigations are not considered as
55
“simple cases,” no summary procedure applies in private antitrust cases. As a result, all private antitrust
cases which are not settled proceed to trial.

Use of Experts
In the United States, nearly all civil antitrust litigation involves economic experts on both sides — often
resulting in a “battle of the experts.” Parties wishing to use expert testimony in a case must first establish
56
the testimony’s admissibility by meeting the Daubert standard. Under Daubert, the court must find
57
expert opinion to be relevant and reliable before it can be admitted.
Similar to the United States, the judge and the parties in private antitrust litigation in China may examine
58
the experts who appear before the court. Each party may move the court for the use of experts and
examine the experts on the issues involved in the case. An expert witness must be authoritative and
independent in his or her area of expertise, but there is no Daubert-like screen that an expert must pass
through before testifying to the subject matter.
In addition, according to the Anti-Monopoly Interpretation, the parties may request the appearance of one
or two persons with professional knowledge to provide explanations in certain specialized areas in the
59
court. Unlike experts, persons with professional knowledge face no requirements regarding their
qualifications. In Qihoo 360 v. Tencent, both parties presented persons with professional knowledge to
assist the court in forensic investigation. Since then, the use of persons with knowledge (mostly law
professors and economists, either Chinese or foreign) in private antitrust cases is becoming increasingly
common in China.

Expert Reports
The Anti-Monopoly Interpretation provides that a party may employ a professional institution or
60
professionals to produce market investigation or economic analysis reports on specific issues of a case.
With the permission of the People’s Court, both parties may jointly select the professional institution or
professionals. If the parties cannot agree, the People’s Court designates the professional institution or
professionals to generate analysis reports for the case. Parties may not challenge the authority or
independence of the institution or professional selected to conduct an analysis of the case as the
institutions or professionals are either chosen by the parties’ agreement or appointed by the court. The
contents of the report, however, may be examined.
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Trial and Settlement
Early Stages of a Trial
Prior to the opening of the court session, the People’s Court gives notice to the parties and other
61
participants in the proceedings three days in advance. If a case is public, the names of the parties, the
cause of action, and the time and location of the court session is announced publicly. Additional claims by
the plaintiff, counterclaims by the defendant or third-party claims related to the case may be tried within
the same proceeding.
Trial Procedures
In most cases, trials are conducted by a panel of judges, referred to as a collegial panel. Collegial panels
are the basic units in each People’s Court. They are not permanent bodies, but rather are organized to
adjudicate individual cases. A collegial panel is composed of three or more judges. If there are more than
three judges on a panel, the number of judges must be odd.
Presentation and Examination of Facts
Following the opening given by the presiding judge, the presentation and examination of facts are
normally conducted in the following order:
•

Statements by the parties

•

Testimony by the witnesses

•

Presentation of evidence

•

Expert conclusions

•

Economic analysis report

Parties may present evidence which had not previously been exchanged, including expert evaluation or
inspection reports, subject to the court’s approval.
Exchange of Argument
A trial for a complicated private antitrust case may last for days, depending on how many issues are in
dispute. Parties’ arguments are normally presented to the court in the following order: statements of
plaintiff, defense and third party (if any), debate between the parties and final arguments.
Trial courts must generally conclude a case within six months of accepting it. This time frame may be
extended by six months, subject to the approval of the President of the Court. Any additional extension is
subject to the approval of the higher court. The time used in document transfer, review of any objection to
jurisdiction (which alone may take several months or even longer), investigation seeking evidence or
judicial identifications are not counted toward the time limit of the trial proceedings. As most private
antitrust cases involve circumstances warranting further investigation into various matters, trials
commonly last one to two years. The appellate court may extend the time limit at its own discretion when
hearing complicated cases, which may take another one to two years.
The Constitution and the Organic Law of Courts allow the People’s Courts to exercise judicial power
independently, free from interference from any organizations or individuals. In certain cases, if a case is
considered complicated or important, the final decision may be concluded by the judicial committee of a
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court rather than the designated collegial panel. This mechanism is said to be designed to safeguard
correct and impartial exercise of judicial power, but in practice, it may also be used as a device by some
committee members to interfere with the collegial panel’s function. The People’s Courts in China are
conducting reforms to enhance the independence of individual judges.

Resolution by Settlement
While there is no publicly available information on what percentage of private antitrust cases are resolved
through settlement, settlement during civil litigation, as in the United States, is very common. Under the
Civil Procedural Law, if civil disputes are suitable for mediation, the People’s Court must conduct
62
mediation first, unless the parties refuse to do so. The SPC has also issued a judicial interpretation on
settlement in order to facilitate the process and to encourage settlements. Chinese judges often prefer
mediation because a settlement agreement cannot be appealed in the Chinese legal system. A valid
settlement may only be challenged under certain exceptional circumstances under a procedure called
“trial supervision,” which is discussed below.
Mediation is still a developing area of legal practice in China, and currently there are no professional
mediators or mediation agencies. Rather, the judge conducts or coordinates mediation during litigation
proceedings. According to the SPC’s interpretation on settlement, a judge may invite relevant
governmental agencies, organizations, experts or other individuals to assist with mediation. Upon
agreement between the parties, third parties may also mediate the case on behalf of the judge.

Appeal and Review
China follows the principle of two instances of trials for final adjudication; the first instance of adjudication
is trial, and the second instance of adjudication is appeal. Appeals are heard by the next higher level of
the People’s Court. As ICs or IPCs typically are the first instance courts for private antitrust litigations,
appeals are often be heard by the High People’s Courts.
A party may appeal within 30 days following receipt of judgment. Appeals can be decided with or without
a trial, depending on the complexity of the case. The appellate court will review documents prepared by
both sides. The appellate court will also review the lower court’s written decision, along with any other
relevant written evidence. Appellate courts generally defer to the lower court’s decision. If the appeals
court finds error in the lower court’s decision, it will either reverse or remand. If the court reverses, it is
changing the decision entirely. If the appeals court remands the case, the matter is remitted or sent back
to the lower court with instructions on how to correct the original defect in legal reasoning.
The judgment of the second trial is final and cannot be appealed. However, the parties to litigation may
challenge the final decision or the effective decision through a procedure called “trial supervision.” Trial
supervision can be initiated when there is new evidence sufficient to set aside the original judgment or a
lack of evidence establishing the basic facts ascertained in the original judgment. In addition, parties may
move for trial supervision when the main evidence for the facts established in the original judgment were
falsified or not cross-examined, or if there was a clear error in the application of law in the original
judgment.
Trial supervision is most similar to a motion for new trial in the United States, in that the previous
judgment is vacated and the evidence is re-examined. However, one main difference is that trial
supervision is conducted by the appellate court or the higher court. The retrial initiated by the trial
supervision procedure does not suspend enforcement of the judgment under challenge, if the parties
63
requested such trial supervision. The parties must apply for trial supervision within six months after the
64
judgment becomes legally binding. The court then decides whether to accept the application for trial
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65

supervision within three months. The court that issued the original ruling or a higher-level court can also
initiate trial supervision on its own authority. Under such circumstances the court generally suspends
66
enforcement of the challenged judgment.
Historically, the People’s Courts were cautious in using trial supervision because the original decision was
often reversed or remanded once a trial supervision was initiated. Nowadays, courts have become more
liberal in their use of trial supervision, but less likely to overturn the original decision. As trial supervision is
becoming prevalent, it is often considered a “third instance trial.” The time limit for concluding trial
supervision depends on whether the judgement in question was made by the first instance or the second
instance court.
Many private antitrust cases have gone through trial supervision proceedings, including the Johnson &
Johnson case, Qihoo 360 v. Tencent, and Shenzhen Mindray v. Masimo Corporation. As antitrust laws
are still developing in China, the losing party is often able to get the original decision reversed or
changed, especially when new regulations or new precedents support the losing party’s arguments.
Parties seeking trial supervision also recognize that doing so shows the company’s confidence in its
business model and helps protect the company’s reputation.
67

Although rarely seen, there is another circumstance of trial supervision. The People's Procuratorate
may object to the People’s Court at the next higher level and ask the People’s Court to retry the case.
Lastly, while valid settlement agreements typically may not be challenged in an appeal, parties may apply
for trial supervision and seek to set aside the settlement agreement if evidence proves that the settlement
was involuntary or against public interest.

Conclusion
China’s antitrust regime is still young, and the substantive antitrust law, including the AML and the
existing precedent, often does not provide a complete answer to antitrust disputes. In some cases, judges
may even look into cases in other jurisdictions, such as those from the European Union and the United
States. For instance, Dr. Li Zhu, an SPC judge, recently discussed his view on when injunctive relief
would be problematic under the AML by referring to EU and US practices, including the European Court
68
of Justice’s ruling in Huawei v. ZTE.
However, more lawyers, companies and consumers are realizing the importance of using the AML to
protect their rights. In addition, many ongoing reforms within the People’s Court system may affect the
substantive or procedural aspects of civil litigation, including private antitrust litigation. Those reforms
include the issuance of more guiding cases, the Central Political and Legal Affairs Commission’s new
69
regulation on hiring experienced lawyers as judges and the increasing specialization of IPCs. As
China’s Court becomes more efficient, transparent and professional, potential plaintiffs may come to
prefer bringing private antitrust actions than reporting their cases to the administrative agencies. On the
other hand, the lack of a meaningful class action regime may prevent private antitrust litigation in China
from reaching a scale comparable to that in the United States.
One thing is clear: private antitrust litigation is a growing field of law in China, and more and more private
70
actors are utilizing Chinese courtrooms for resolving antitrust disputes. We encourage businesses with
a presence in Chinese and their legal counsel to keep a close eye on the development of private antitrust
litigation in China.
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